Update to Civil Service Rules Annotated, Second Edition
(Includes decisions rendered through December 23, 2008)

Art. X, Section 12(A) – Limits on Jurisdiction (p. 22)
The Commission does not have jurisdiction to entertain employees’ complaints that they were denied a seven percent optional pay adjustment to their Residential Services Specialist 8 salaries retroactive to the date they assumed the position, that the Commission misinterpreted Rule 6.16.2, and that they were not entitled to the same optional pay adjustment as other employees in the same classification and performing the same duties. Toms v. Department of Health and Hospitals, 2008-1105 (La.App. 1 Cir. 12/23/08), NDFP

The Commission does not have jurisdiction to entertain an employee’s complaint that he was discriminated against because he had been on leave for active military service. [The employee complained that DOTD failed to assign him a score on the attendance factor of the promotional matrix in a similar manner as other employees who were not subject to active military service, in violation of Louisiana Civil Service Rule 11.26(d), the Louisiana Military Service Relief Act LSA-R.S. 29: 401, et seq., and the federal Uniformed Services Employment and Reemployment Rights Act (USERRA).] Gurba v. Department of Transportation and Development, 2008-0264 (La.App. 1 Cir. 10/14/08); NDFP
The Commission does not have jurisdiction to entertain an employee’s claim under the ADA or the Civil Rights Act for Handicapped Persons. Shortess v. Department of Public Safety and Corrections, 2006-1532 (La.App. 1 Cir. 5/28/08); 991 So.2d 1067

Rule 3.1(o) – Professional Services Contracts (p. 43)

Privatization does not necessarily run afoul of the constitutionally created civil service system for the following reasons. The Home Rule Charter gives the mayor and city council broad authority to enter into contracts for professional services. Significantly, the mayor and city council have the authority to layoff city workers and close city-run facilities for reasons of efficiency and economy, without any regulation by the Commission. Further, nothing in the Constitution regarding the mayor's powers under the Home Rule Charter or the Commission's powers restricts the City from reducing its workforce and laying off employees for reasons of economy. Conversely, the constitution provides certain protections for civil servants laid off for economic or other reasons. La. Const. Art. X, § 10(A)(3). Finally, privatization may provide important benefits by reducing costs and increasing governmental efficiency and productivity, which the mayor and city council have the responsibility to determine. Thus, the City has the broad discretion to enter into privatization contracts for reasons of efficiency and economy, provided that the decision to privatize is made without political motivation as to civil servants. Civil Service Com'n of City of New Orleans v. City of New Orleans, 2002-1812 (La. 9/9/03); 854 So.2d 322

The mayor and city council do not have the unfettered discretion to potentially decimate the civil service system by eliminating all civil servant positions through privatization, and, therefore, checks on that discretion are necessary and authorized by the Constitution. The Commission has the right to review all contracts that directly affect civil service employees within a reasonable period of time, prior to the contract's implementation. Civil Service Com'n of City of New Orleans v. City of New Orleans, 2002-1812 (La. 9/9/03); 854 So.2d 322

The Commission's review is limited to that which is necessary to ensure that classified city employees are competitively selected on the basis of merit, free from political influence, and to protect classified employees from dismissal or disciplinary actions for religious or politically motivated reasons. Thus, the City must turn over all documents and other evidence which will enable the Commission to determine: (1) whether any civil service employees will be involuntarily displaced from the civil service; and, if so (2) whether the contract was entered into for reasons of efficiency and economy and not for politically motivated reasons. However, in conducting its review, the Commission has no constitutional authority to determine whether a service should or could be provided within the classified system, whether a contract is in the best interests of the City, or to second guess whether the fiscal restraints presented by the City justify privatization. Rule III goes much too far in this regard. Civil Service Com'n of City of New Orleans v. City of New Orleans, 2002-1812 (La. 9/9/03); 854 So.2d 322
If, after conducting the above two-part review, the Commission finds that no civil servants will be involuntarily displaced from the civil service, or, if they will, that the contract was entered into for reasons of efficiency and economy and not for politically motivated reasons as to the civil servants, it should approve the contract. However, if the Commission has good reason to believe that civil servants will be involuntarily displaced and that the contract was entered into, not for reasons of efficiency and economy, but for politically motivated reasons, it may refuse to approve the contract. However, it may not enforce its rule that the contract only becomes effective when approved by the Commission Director, as there is no provision in the Constitution that allows it to adopt such a rule, which effectively gives the Commission an ex parte injunction. Instead, the Commission has the right to challenge in court any privatization or other contract that it has good cause to believe was entered into by the mayor or city council as a pretext for the discriminatory dismissal or treatment of civil servants for religious or political reasons. Jurisdiction for this type of lawsuit lies in the state district courts pursuant to La. Const. Art. V, § 16(A) (A district court has original jurisdiction “of cases involving ... the state, a political corporation, or political subdivisions ... as a defendant”). Civil Service Com'n of City of New Orleans v. City of New Orleans, 2002-1812 (La. 9/9/03); 854 So.2d 322
Rule 6.14 – Merit Increases (p. 47)
The denial of a merit increase in pay is not a disciplinary action. Smith v. Department of Health and Hospitals, 2008- 0923 (La.App. 1 Cr. 10/31/2008); NDFP; Malone v Department of Corrections, La. Training Institution-Ball, 468 So.2d 839 841(La.App. I Cir. 1985) 
Rule 11.7 – Use of Annual Leave (p. 58)

The denial of vacation time is not a disciplinary action subject to review on appeal. Augustine v. Department of Public Safety and Corrections, Louisiana State Penitentiary, 2008-0270 (La.App. 1 Cir. 6/6/2008) NDFP
Rule 12.2 – Cause: Impairment of the Public Service (p. 72)

A person working in a prison, particularly in close proximity with prisoners, who falls asleep for any length of time while on the job inherently impairs the efficiency of the public service of maintaining and keeping order within a prison. Shortess v. Department of Public Safety and Corrections, 2006-1532 (La.App. 1 Cir. 5/28/08); 991 So.2d 1067

By its very nature the refusal to obey a direct order impairs the efficient operation of a public service. Anderson v. Department of Public Safety and Corrections, Avoyelles Correctional Center, 2007-1603 (La.App. 1 Cir. 3/26/08); 991 So.2d 1067

Rule 12.2(b) – Disciplinary actions (p. 83)
NOTE: Reassignments were eliminated as disciplinary actions effective July 9, 2008. Rule 8.16 governs reassignments.
The denial of vacation time is not a disciplinary action subject to review on appeal. Civil Service Rule 12.2(b) provides that disciplinary actions can only include reassignments suspensions without pay, reductions in pay, involuntary demotions, and dismissals. Disciplinary action does not include decisions involving the use of an employee’s annual or compensatory leave. Augustine v. Department of Public Safety and Corrections, Louisiana State Penitentiary, 2008-0270 (La.App. 1 Cir. 6/6/2008) NDFP. NOTE: Reassignments were eliminated as disciplinary actions effective July 9, 2008. 
The denial of a merit increase in pay is not a disciplinary action. Smith v. Department of Health and Hospitals, 2008- 0923 (La.App. 1 Cr. 10/31/2008); NDFP; Malone v Department of Corrections, La. Training Institution-Ball, 468 So.2d 839 841(La.App. I Cir. 1985) 
Rule 12.2(a) and (b) – Cause for Dismissal: 


Falsifications: (p. 86)

Forging students’ names to travel documentation and creating false hotel receipts. Lyons v. Grambling State University, 2008-0017 (La.App. 1 Cir. 5/2/08); NDFP

Submitting a false vessel damage report. Lyons v. Grambling State University, 2008-0017 (La.App. 1 Cir. 5/2/08); NDFP

Insubordination: (p. 88)

Refusing to answer questions in an investigation. Bertrand v. Department of Wildlife and Fisheries, 2007-1511 (La.App. 1 Cir. 3/26/08); NDFP

Refusing to submit to a general search. Anderson v. Department of Public Safety and Corrections, Avoyelles Correctional Center, 2007-1603 (La.App. 1 Cir. 3/26/08); 985 So.2d 160


Leave-related: (p. 89)

Violation of sick leave call-in policy. Bergeron v. Housing Authority of Morgan City, 2007-1605 (La.App. 1 Cir. 8/8/08); NDFP [dismissal reduced to 7-day suspension] NOTE: The Court of Appeal would have upheld the dismissal had the Commission/Referee done so. 
Rule 12.2(a) and (b) – Cause for Suspension:


Leave-related: (p. 94)

Violation of sick leave call-in policy. Bergeron v. Housing Authority of Morgan City, 2007-1605 (La.App. 1 Cir. 8/8/08); NDFP [dismissal reduced to 7-day suspension] NOTE: The Court of Appeal would have upheld the dismissal had the Commission/Referee done so. 
Rule 12.2 – Cause for Demotion (p. 93)

Sleeping on duty in a prison – Shortess v. Department of Public Safety and 
Corrections, 2006-1532 (La.App. 1 Cir. 5/28/08); 991 So.2d 1067
Rule 12.2(a) – No Cause for Action (p. 98)

Sleeping on the job does not in and of itself, nor in every instance warrant dismissal. Shortess v. Department of Public Safety and Corrections, 2006-1532 (La.App. 1 Cir. 5/28/08); 991 So.2d 1067

An employee is not obligated to follow an illegal order. Lyons v. Grambling State University, 2008-0017 (La.App. 1 Cir. 5/2/08); NDFP

Rule 12.4 – Emergency Suspension (p. 96)

NOTE: Emergency suspensions were eliminated effective July 9, 2008.

Rule 12.2(a) Cause – Employees’ Responsibilities (p. 102)

Committing wrongful conduct under instruction from supervisors does not relieve an employee from responsibility for the wrongful conduct where the employee has reason to know the practice is irregular and improper and the employee does not question such instructions or orders. Lyons v. Grambling State University, 2008-0017 (La.App. 1 Cir. 5/2/08); NDFP; Barnes v. Department of Highways, 154 So.2d 255 (La.App. 1 Cir. 1983); In re Wingate, 184 So.2d 237 (La.App. 1 Cir. 1966)
A security guard at a penal institution, a quasi-military installation, is held under a strict duty to obey his superior’s lawful orders. Anderson v. Department of Public Safety and Corrections, Avoyelles Correctional Center, 2007-1603 (La.App. 1 Cir. 3/26/08); 985 So.2d 160; Malone v Dep’t of Corr. La. Training Inst.- Ball 468 So.2d 839, 840 (La.App 1 Cir. 1985)

Rule 13.10(c) – Right to Appeal Article and Rule Violations (p. 124)
NOTE: Rule 13.10(c) may be unconstitutional. See Toms v. Department of Health and Hospitals, 2008-1105 (La.App. 1 Cir. 12/23/08), NDFP; Gurba v. Department of Transportation and Development, 2008-0264 (La.App. 1 Cir. 10/14/08); NDFP
Rule 13.10 – No Right of Appeal (p. 128)
Since this is neither a removal nor a disciplinary claim and Mr. Augustine has pleaded no facts to support a rule violation or a prima facie case of discrimination we must agree with the referee’s conclusion that Mr. Augustine has no right to appeal. Augustine v. Department of Public Safety and Corrections, Louisiana State Penitentiary, 2008-0270 (La.App. 1 Cir. 6/6/2008) NDFP
Rule 13.12 – Time for Filing Appeal (p. 133)
An appeal filed more than 8 months after the employee was put on notice that he was being furloughed and laid off and that other employees of lower rank and with less state service were being exempted was not timely. The employee’s delay did not begin to run when he received a document explaining why others had been exempted. Brown and Bordere v. Louisiana State University Health Sciences Center, Medical Center of Louisiana at New Orleans, 2008-0018 (La.App. 1 Cir. 6/11/08); NDFP 

The conclusion of settlement negotiations in an employee’s appeal does not extend the appeal deadlines for co-workers. Lewis v. Office of Mental Health, Department of Health and Hospitals, 2007-1533 (La.App. 1 Cir. 3/26/08); NDFP
Rule 13.19(d) – Evidence (p. 154)
Evidence of physical limitations, medical illnesses, and related disabilities, the employer’s knowledge of them, and the employer’s failure to make accommodations  is relevant to the issue of the propriety of the disciplinary action. Shortess v. Department of Public Safety and Corrections, 2006-1532 (La.App. 1 Cir. 5/28/08); 991 So.2d 1067
Notwithstanding that this evidence might also support a claim, in the appropriate court, of violations of the ADA or the Civil Rights Act for handicapped persons, the Commission erred in refusing to consider this evidence (physical limitations, medical illnesses, and related disabilities, the employer’s knowledge of them, and the employer’s failure to make accommodations) as facts relevant to the propriety of the disciplinary action. Shortess v. Department of Public Safety and Corrections, 2006-1532 (La.App. 1 Cir. 5/28/08); 991 So.2d 1067
Although one of the witnesses for the appointing authority identified the inspection report, there was no testimony by any of the persons who made the inspection. The report is therefore, hearsay, and not competent evidence. Messer v. Department of Corrections, Louisiana State Penitentiary, 358 So.2d 975 (La.App. 1 Cir. 1978)
An admission by employee that he falsified a report and lied to his supervisor can supply proof of the charge.
Bertrand v. Department of Wildlife and Fisheries, 2007-1511 (La.App. 1 Cir. 3/26/08); NDFP

Rule 13.35 – Attorney’s Fees (p. 177)
LSA-R.S. 13:5108.3 does not apply to civil service appeals, although it provides evidence on the issue of customary attorney fees. Ray v. Department of Labor, 2008-0390 (La.App. 1 Cir. 11/3/08); ___ So.2d ___

Rule 1.5(a) of the Rules of Professional Conduct is irrelevant to attorney’s fees in civil service appeals. Ray v. Department of Labor, 2008-0390 (La.App. 1 Cir. 11/3/08); ___ So.2d ___

While classified employees have a constitutionally protected property interest in their jobs, they do not have a constitutional right to representation in protecting them at their employer’s expense. The right conferred by Civil Service Rule 13.35 clearly is a qualified right because it cannot be seriously maintained that $1500 will provide sufficient funding to obtain legal representation to challenge an adverse disciplinary action all the way through the hearing and appeal process. We further note that it was not the intention of the Commission to require that the cost of legal representation be borne solely by the appointing authority-state agency. Ray v. Department of Labor, 2008-0390 (La.App. 1 Cir. 11/3/08); ___ So.2d ___

A “reasonable” attorney fee, as that fee is customarily determined by the courts, is not necessarily insured to attorneys representing state civil service employees challenging a disciplinary action, but rather the fee is limited to a maximum as set in Rule 13.35. Ray v. Department of Labor, 2008-0390 (La.App. 1 Cir. 11/3/08); ___ So.2d ___

The right to receive an award of attorney fees does not necessarily insure that all of the cost of representation will be recovered. Ray v. Department of Labor, 2008-0390 (La.App. 1 Cir. 11/3/08); ___ So.2d ___

The severity of the disciplinary action is generally not material to the amount of time an attorney spends in interviewing a client, conversing with opposing counsel, drafting pleadings, or reviewing a file in preparation for a hearing. An attorney’s professional duty requires him to put forth his best effort to represent his client no matter the penalty appealed from and anything less would be an ethical violation and deny his client the right to effective counsel. Ray v. Department of Labor, 2008-0390 (La.App. 1 Cir. 11/3/08); ___ So.2d ___

Factors to be considered in determining the amount of attorney’s fees to be awarded are: 1) the ultimate result obtained; 2) the responsibility incurred; 3) the importance of the litigation; 4) the amount of money involved; 5) the extent and character of the work performed; 6) the legal knowledge, attainment, and skill of the attorneys; 7) the number of appearances involved; 8) the intricacies of the facts involved; 9) the diligence and skill of  counsel and 10) the court’s own knowledge.  Ray v. Department of Labor, 2008-0390 (La.App. 1 Cir. 11/3/08); ___ So.2d ___


Chapter 17 – Layoff Avoidance, Layoff, and Post layoff in General (p. 190)
The City has the unrestricted authority to lay off civil servants for budgetary reasons, with the Commission playing only a ministerial role in administering the layoffs in accordance with certain constitutionally based preferences for civil servants who are veterans. La. Const. Art. X, Part I, § 10(A)(3). Civil Service Com'n of City of New Orleans v. City of New Orleans, 2002-1812 (La. 9/9/03); 854 So.2d 322

Even if one or more classified employees were displaced as a result of a privatization contract, such displacement would be more akin to a “layoff” that to a “removal.” Under Art. X, § 10(A)(3), the Commission does not have the power to regulate when a layoff can occur, but can only regulate the administration of the layoff. Art. X, § 10(A)(3) provides in pertinent part: “When a position in the classified service is abolished, or needs to be vacated because of stoppage of work from lack of funds or other causes, preference employees ... whose length of service and efficiency ratings are at least equal to those of other competing employees shall be retained in preference to all other competing employees.” Civil Service Com'n of City of New Orleans v. City of New Orleans, 2002-1812 (La. 9/9/03); 854 So.2d 322

Privacy (p. 203)
The test of reasonableness under the Fourth Amendment is not capable of precise definition or mechanical application. In each case, it requires a balancing of the need for the particular search against the invasion of personal rights that the search entails. Courts must consider the scope of the particular intrusion, the manner in which it is conducted, the justification for initiating it, and the place in which it is conducted. A detention facility is a unique place fraught with serious security dangers. Bell v Wolfish, 441 US 520, 559, 99 S Ct 1861, 1884, 60 L.Ed.2d 447(1979)
In terms of the invasion of personal rights, a search’s intrusion must be viewed in the context of the individual’s legitimate expectation of privacy. Allegheny County Prison Employees Indep. Union v County of Allegheny, 315 F.Supp. 2d 728, 737 (W. D. Pa. 2004) The test for determining the legitimacy of an expectation of privacy involves both

subjective and objective considerations. There is a twofold requirement: first, that a person have exhibited an actual subjective expectation of privacy and second, that the expectation be one that society is prepared to recognize as reasonable. Katz v US, 389 US 347, 361, 88 S.Ct. 507, 516, 19 L.Ed.2d 576 (1967). In cases involving employees of incarceration facilities, courts have repeatedly recognized that such employees have

diminished expectations of privacy while within the confines of facilities requiring the implementation of extreme security measures. Allegheny County, supra at 737-38.
Reviewing the characteristics of the proposed general search from the objective standpoint of society in general, we cannot conclude that society in general would recognize plaintiff’s expectation of freedom from a random general search under the circumstances present in this case as reasonable. Nor can we conclude that society in general would consider the degree of disrobing (to underwear) required in this context as an unreasonable violation of one’s person. It is undisputed that the number of positive drug tests on inmates was exceptionally high for the month at issue and that this unprecedented situation combined with the inmate informants’ statements prompted the decision to conduct the general search. Given the particular factual circumstances relating to each relevant consideration of the Bell criteria we conclude that the random general search procedure was reasonable and did not violate plaintiff’s constitutional rights. Anderson v. Department of Public Safety and Corrections, Avoyelles Correctional Center, 2007-1603 (La.App. 1 Cir. 3/26/08); 985 So.2d 160
While we agree with plaintiff that a computer-generated selection system or some other “blind” system for drawing names at random would have been preferable, we cannot conclude that the system devised to eventually search all officers was not sufficiently random or unreasonable and arbitrary under the circumstances. Anderson v. Department of Public Safety and Corrections, Avoyelles Correctional Center, 2007-1603 (La.App. 1 Cir. 3/26/08); 985 So.2d 160
URCA Rule 2-14.2 (p. 217)
Statements of the allegedly wrongful and discriminatory actions taken by the employing agency are not proper specifications of error. An appellant must list specifications of error on the part of the Commission. Smith v. Department of Health and Hospitals, 2008- 0923 (La.App. 1 Cr. 10/31/2008); NDFP
An appellant’s brief that does not set forth any concise argument directed to the specification of errors or cite any legal authority in support of her contentions is inadequate. Smith v. Department of Health and Hospitals, 2008- 0923 (La.App. 1 Cr. 10/31/2008); NDFP
Courts of Appeal the court may consider as abandoned any specification or assignment of error that has not been briefed. Smith v. Department of Health and Hospitals, 2008- 923 (La.App. 1 Cr. 10/31/2008); NDFP
URCA Rule 3-1.1 (p. 217)

Statements of the allegedly wrongful and discriminatory actions taken by the employing agency are not proper specifications of error. An appellant must list specifications of error on the part of the Commission. Smith v. Department of Health and Hospitals, 2008- 0923 (La.App. 1 Cr. 10/31/2008); NDFP
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NOTE: The Commission amended and reenacted Chapter 12 effective July 9, 2008. The new Chapter reads as follows:

CHAPTER 12 

DISCIPLINE; CORRECTIVE ACTIONS; SEPARATIONS 

12.1    Authority to Discipline, Remove, and Separate. 
            An appointing authority may discipline, remove, or separate an employee under his or her jurisdiction. 
12.2    Separation of Non-Permanent Employees; Cause Required to Discipline or Remove Permanent Employees. 
(a)        An appointing authority may separate a non-permanent employee at any time.  
(b)        An appointing authority may discipline or remove a permanent employee for cause. 
12.3    Discipline; Restrictions. 
(a)       Discipline includes only: suspension without pay, reduction in pay, involuntary demotion, and dismissal. 
(b)       A suspension without pay cannot exceed 176 work hours, except under Rule 12.5 or as ordered or agreed to under Chapter 13 or Chapter 16. 
(c)       A reduction in pay cannot reduce an employee’s pay below minimum wage or below the pay range minimum.             
12.4    Emergency Suspensions. [Repealed 7/9/08]             
12.5    Suspension Pending Criminal Proceedings.                        
(a)    With prior Commission approval, an appointing authority may suspend a permanent employee, without pay, pending criminal proceedings when an indictment or bill of information has been filed against the employee for conduct that, if proved, would be cause for dismissal and the appointing authority cannot obtain sufficient information to initiate dismissal proceedings. 
(b)    An appointing authority’s request for approval of a suspension under this rule must explain why the conduct would be cause for dismissal, why the employee cannot be allowed to work in any capacity, and why sufficient information to initiate dismissal proceedings cannot be obtained. The request must also include documentation that an indictment or bill of information has been filed. 
(c)    Before approving a suspension under this rule, the Commission must furnish the employee a copy of the appointing authority's request and a reasonable opportunity to respond. 
(d)    A permanent employee suspended under this rule must be given written notice before the time the suspension begins. This notice must comply with Rule 12.8 to the extent possible.  
12.6 Non-disciplinary Removals. 
(a) An employee may be non-disciplinarily removed under the following circumstances:
1. When, on the date the notice required by Rule 12.7 is mailed, hand delivered, or orally given, the employee is unable to perform the essential functions of his job due to illness or medical disability and has fewer than eight hours of sick leave.  An employee removed under this provision shall be paid for all remaining sick leave. 

2. When, after the employee has been given written notice that his attendance requires improvement and copy of this rule, an employee has seven or more unscheduled absences during any consecutive twenty-six week period.  The employee shall also be given written notice each time he incurs a sixth unscheduled absence during a consecutive twenty-six week period.  An unscheduled absence occurs when an employee is absent from work without having obtained approval leave prior to the absence.  Approval of leave, after the fact, to cover an unscheduled absence shall not prevent the absence from being considered unscheduled.  A continuous absence for the same reason is one unscheduled absence, regardless of its duration.
  

3. When, as a result of conduct that was not work related, the employee fails to obtain or loses a license, commission, certificate or other accreditation that is legally required for the job.
  

4. When the employee holds more than one position in the state service and the multiple employment causes an employing agency to be liable for overtime payments under the Fair Labor Standards Act and, after having been provided the opportunity to do so, the employee has refused to resign from one of the positions.
  

5. When there is cause from dismissal, but the cause is not the employee's fault. 

(b) When an employee is removed under this Rule, the adverse consequences of Rules 6.5(c); 7.5(a)7; 8.6(d); 8.13(a)7; 8.15(d); 8.18(d) and (e); 11.18(b) and 17.25(e)4 shall not apply.
12.7    Notice of Proposed Action; Employee’s Opportunity to Respond. 
When an appointing authority proposes to discipline or remove a permanent employee, the employee must be given oral or written notice of the proposed action, the factual basis for and a description of the evidence supporting the proposed action, and a reasonable opportunity to respond.
12.8    Written Notice to Employee of Discipline or Removal. 
            When an appointing authority decides to discipline or remove a permanent employee, the employee must be given written notice of the action being taken before the time the action becomes effective. The written notice must: 
(a)  state what action is being taken and the date and time the action will become effective; 
(b)  describe in detail the conduct for which the action is being taken including, where pertinent, dates, times, places, and names of persons directly involved in or affected by such conduct (unless their identities are protected by law, in which case, identification may be made as permitted by law); 
(c)   contain the following notice: "You have the right to appeal this action to the State Civil Service Commission within 30 calendar days following the date you receive this notice. The appeal procedure is contained in Chapter 13 of the Civil Service Rules, which is available from the Department of State Civil Service or your Human Resource office." 
12.8.1  Giving Written Notice. 
      Written notice is considered given 
(a)  when it is hand delivered to the employee or  
(b)  when it is hand delivered to a person of suitable age and discretion who resides with the employee or  
(c)  on the 7th calendar day after it was mailed with correct postage to the employee’s most recent address furnished in writing or electronically to the agency’s human resource office. 
12.9 Improvement Letters. 
(a)  An appointing authority may issue letters (such as warnings, counseling, coaching, reprimands, supervisory plans, etc.) to attempt to improve an employee’s conduct.  
(b)  An employee may respond in writing to an improvement letter. The employee’s response must be attached to each copy of the letter kept by the agency. 
(c)  If the same or similar conduct recurs, an improvement letter can be used to support the severity of future discipline, but only if the letter advised the employee that the letter would be used for this purpose and advised the employee of his right to respond. 
(d)  An improvement letter is not discipline, is only appealable under Rule 13.10(b) or (c), and may not be included in any publicly accessible personnel record until used to support future discipline. 
12.10 Suspension Pending Investigation.  
(a)    An appointing authority may orally suspend a permanent employee who is suspected of conduct that, if confirmed, would warrant discipline or removal and the employee's continued presence at work during the investigation and subsequent administrative proceedings would be contrary to the best interests of state service. The employee must be told that he is being suspended with pay and the general nature of the conduct being investigated. 
(b)    A suspension pending investigation must be with pay and cannot exceed 260 work hours. Enforced compensatory or enforced annual leave cannot be used for this 260-hour period. 
(c)     [Repealed effective 7/9/08]              
(d)    A suspension pending investigation is not discipline and is only appealable under Rule 13.10(b) or (c).  
12.11 Resignations. 
(a)  An employee’s oral or written resignation becomes effective on the date and time specified by the employee. An oral resignation must be documented by the person receiving it.  
(b)  An employee may not withdraw or modify the resignation after the appointing authority accepts it, unless the appointing authority agrees.  
(c)  When, after receiving notice that dismissal has been proposed, an employee resigns to avoid dismissal, the resignation must be reported as such. 
14

